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ALCOHOL RISK MANAGEMENT, Part 2

THE PERILS OF PARTIES: MINIMIZE
YOUR EXPOSURE AND STILL HAVE

A GOOD TIME

by Shelley Timms

You are an employer. For years, you
have had a number of company events
such as the summer picnic, the office
Christmas party, and client lunches.
But recently, you have become increas-
ingly nervous about these parties,
especially if alcohol is served. You have
heard that employees may sue the
employer for damages if the employee
suffers injuries resulting from con-
suming too much alcohol. You don’t
want to be sued, but at the same time
you would like to have events for
employees and clients. Can you con-
tinue to host these events — and have
alcohol at them?

First, whether or not to serve alcohol is
a purely personal decision, but one that
will determine what measures you
should take to protect both your
employees and clients from damage
and yourself from liability. If you do
decide to have alcohol as a component,
you need to plan in advance to mini-
mize problems.

Any host — commercial, business or
social — needs to be aware that exces-
sive consumption of alcohol has many
consequences. The intoxicated guest is
at risk but the person who comes into
contact with the intoxicated person is at
risk as well — from assault to being on
the road at the same time as a drunk
driver. This innocent third party can sue
the host, although success of liability is
still mixed at best. Technically, social
host liability has not been successful in
Canada but the law is always evolving.
In other words, this weekend’s party
that spawns an incident could be new
law in three to five years.

Further, consequences of excessive
drinking are far and wide. They range
from a simple hangover to potential

absence from work or school. They
include assault, sexual assault, falling,
choking on vomit, pedestrian incidents
and, most notably, drinking and driving
crashes. The results include death and
severe injuries such as spinal cord
damage and brain trauma.

At all times, you need to
know that you have a
responsibility to monitor
and supervise your guests,
client or employee,
particularly when there is
alcohol consumption.

Now that you are wondering why you
would have alcohol at a party when the
consequences are severe, there are tips
that you can follow to minimize expo-
sure to these consequences. At all
times, you need to know that you have
a responsibility to monitor and super-
vise your guests, client or employee,
particularly when there is alcohol con-
sumption. The courts have suggested
that there is a special relationship
between employee and employer. While
the client relationship has not been
thoroughly examined, it is better to
assume that there is a special relation-
ship there as well.

* First, know your insurance. Most
companies will have a
Comprehensive General Liability
Insurance policy that includes cov-
erage for damages resulting from
incidents. You need to know the
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in the United States and Canada in 2001.

extent of the coverage and, particu-
larly, to study the exclusions to
ensure that incidents from the party
would be covered. Alternatively,
you can obtain special Party
Alcohol Liability policies for one-
shot events.

You need to know what relevant
legislation exists in your province.
Every province has a liquor act, but
only some have occupiers’ liability
legislation. It is worth a review to
understand what obligations are
placed on commercial servers.
While the standard, presently, is
not as high for other servers of
alcohol, that standard could
change. It is also worth knowing
what obligations are placed on
those who serve for a profit.
Further, your event may need a
special-occasion permit. Many of
the provincial liquor acts have spe-
cial provisions regarding when a
permit is needed and specify the
obligations that are associated
with the permit.

...make it clear that
drinking and driving is not
on the agenda. It is
strongly recommended
that companies take a zero-
tolerance approach on this
subject and make sure that
all guests, employees and
clients clearly understand
this approach.

* Does your company have an
alcohol policy? If not, it may be
worth developing one in order that
all employees are “working from
the same page.” If there is a policy,
when was it last reviewed? Has it
been provided to all employees?

Do the employees understand what
it means? All policies need to have
the three “C”s — clarity, consistency
and communication. If that is not
the case, you, the employer, need
to ensure that it becomes the case.

Several days before an event, even
if it is a “simple” client lunch, it
worth sending a memo or note
reminding the guests of the event
and that the company does not
endorse drinking and driving. In
fact, the company expects all
guests to make arrangements for
alternative transportation if the
guests intend to consume alcohol.
You may want to offer taxi chits,
but make it clear that drinking and
driving is not on the agenda. It is
strongly recommended that compa-
nies take a zero-tolerance approach
on this subject and make sure that
all guests, employees and clients
clearly understand this approach.

If your company entertains regu-
larly, it is worthwhile reviewing
the commercial training programs
available to commercial hosts and
waitstaff. These programs include
videos and workbooks that explain
some of the chemistry of alcohol as
it affects the human body, provide
an overview of liability issues,
describe signs of intoxication,

and suggest how to manage the
intoxicated patron. All this is
useful, even to the business/

social host. It may also be worth-
while to have certain employees
designated to be trained in liquor
liability and management, and
assign them responsibility for orga-
nizing social events at which
alcohol may be served.

You need to determine where the
event will be held. If a party is held
on the premises of the company,
there will be an even greater
responsibility upon you, the
employer, to monitor and supervise
the consumption of alcohol. For
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this reason, you may wish to hold
the event at a commercial establish-
ment with trained staff. However,
do not think that this will absolve
you, the host, from all liability
should an incident occur. Because
the event is held at your invitation,
you still have a responsibility to
monitor and supervise the con-
sumption of alcohol of your guests.
Holding the event at a commercial
establishment will simply spread
the liability.

As for the party itself, make it
about other things, not just
drinking. Spend a little more
money on good food and entertain-
ment. Make sure there is lots of
food and that much of it is high in
protein and fat, which will slow the
absorption of alcohol into the
bloodstream. Remember that salty
foods increase the desire to drink,
and that sweets do not mix well
with alcohol.

Avoid a cash bar, or at the very
least, limit the number of drinks
per guest. Be aware that both
tickets and bar service have their
difficulties, as it is difficult to track
the number of drinks consumed by
guests. If you can afford the
expense, have waitstaff. If not, try
to have a professional bartender. At
the very least, do not have a self-
serve bar. If employees are bar-
tending, they must not consume
alcohol themselves, and they must
keep the liquor behind the bar to
discourage the self-serve approach.

Consider having designated non-
drinkers (DNDs). You will likely
have staff who do not consume
alcohol for a variety of reasons but
who may be happy to assist in
monitoring guests who do drink.
The DNDs should be rewarded in
some fashion, because they are
helping everyone have a good time
in a safe environment. If a problem
occurs, however, the DNDs should
not be expected to “cut off” the

guest from further consumption,
nor to break up a potential conflict.
The DNDs should advise the
employer of the problem and from
there, the employer should take
over managing it.

e Whether or not taxi chits are adver-
tised, they should be available, or
at least some cash for taxis.
Alternatively, reserve some hotel
rooms for guests from out of town.
Employers should note that, once a
guest is intoxicated, the host should
stay with that person until he or she
is sober. The duty of care may
extend until complete sobriety.

e A problem may arise if a guest
refuses to give up his or her car
keys or take a taxi. The host needs
to use every persuasive technique
to prevent that person from driving.
If all else fails, then the police must
be called. The courts have estab-
lished that commercial hosts have
this obligation, and while it is a bit
muddy as to the extent of that duty
to business/social hosts, it is better
to be safe than sorry. Further, if a
guest becomes violent, you must
use only reasonable force that is
necessary to protect yourself. The
best course in such an instance is to
call the police.

The reality is that most parties are suc-
cessful and conclude without incident.
However, to give yourself some peace
of mind, develop a plan, include some
strategies for the worst-case scenarios,
and be sure that all guests are aware of
these. You can have a good time at the
party or event. Just do the best you can.

Shelley Timms is President of Timshel
Services Inc., which provides services in
alcohol risk management and dispute resolu-
tion. She received her LL.B. from the
University of Toronto in 1984. In addition to
numerous legal association memberships,
she is a member of the American Bar
Association’s Alternative Dispute Resolution
Services Section and a member of the
Arbitration and Mediation Institute of
Ontario. Shelley can be reached at
sltimms@netcom.ca or 416-767-4210.

HUNT V. SUTTON GROUP: UPDATE

In Shelley Timms's article in the last
issue of LegalFocus, and in Randy
Bundus's article in this issue, the case
Hunt v. Sutton was discussed. A retrial
was expected to begin in March 2003.
On December 20, an agreement was
reached by both parties, the terms of
which are confidential. However, both
parties consider the terms to be fair.

Regarding another case noted in the
final paragraph of Timms's article,

it was announced on December 19 that
the Crown dropped charges against the
Windsor, Ontario bar owner, the first bar
owner in Canada to face criminal
charges in connection with a driving
death of a bar patron. LegalFocus will
continue to monitor alcohol liability
issues and offer comment.

DWI SYSTEM IMPROVEMENTS:

DEALING WITH HARD-CORE
DRINKING DRIVERS

The third report from a major US study
designed to identify ways to improve the
efficiency and effectiveness of the DWI
(Driving While Impaired) system for
dealing with hard-core drinkers has
been released in Washington, DC, in
conjunction with the Washington
Impaired Driver Traffic Safety
Conference. The report, entitled
Sanctioning (2002), deals with improve-
ments in the adjudication and
sanctioning phase of the DWI system,
with the top problems faced by 900
judges in 44 states. These include:

¢ inadequate systems to ensure that
sentences are carried out,

e insufficient and incomplete evidence
at trial, which often results in cases
being dismissed, and

e overwhelming caseloads.

Solutions identified include training and
education for more judges, improved
communication and cooperation with
other professionals, and more efficient
and timely access to records. The first
two reports are Enforcement (2001) and
Prosecution (2002). The fourth and final
report, Monitoring (expected in April
2003), will examine system improve-
ments related to monitoring hard-core
offenders. View the study on the Traffic
Injury Research Foundation’s website,
www.trafficinjuryresearch.com, or

log on directly at
www.trafficinjuryresearch.com/
anheuserBusch/dwi_system.htm.
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