
Occupational disease (OD) was recog-
nized and compensated in Ontario on
May 1, 1914, when the province’s
workers’ compensation system was
established by the Workmen’s Compen-
sation Act (“the Act”).1 Wording of the
legislation was virtually unchanged
from a draft version appearing in the
1913 final report of the Meredith Royal
Commission on Laws Relating to the
Liability of Employers.2 Meredith’s
legislative recommendations were
based on four principles:

Meredith’s Four Principles 
for Ontario’s Workers’
Compensation System
1. No-fault: Negligence was disre-

garded entirely (unless injury solely
attributable to serious and wilful
misconduct of workman)

2. Income replacement: Based on 
need – inability to earn full wages
for more than seven days

3. Employers’ liability: Cost of 
compensation absorbed by all
employers who were collectively
liable – exception: municipal corpo-
rations were individually liable

4. Non-political, independent adminis-
tration: Sole jurisdiction of
Workmen’s Compensation Board
(“the Board”) – non-political, inde-
pendent body – no appeal to courts.

Through the 20th century, those princi-
ples have provided a just and equitable
foundation for the compensation of
injuries, accidents and diseases in
Ontario’s workplaces. While the initial
legislation recognized six ODs at first

(anthrax; lead, mercury, phosphorus
and arsenic poisoning or their sequelae;
and ankylostomiasis), this number
steadily grew with time, as did the
number and size of OD awards.

An amendment to the Act in 1947
expanded the definition of OD and
access to compensation. As the 1984
report of the Royal Commission on
Matters of Health and Safety Arising
from the Use of Asbestos in Ontario
(RCA) pointed out, “This [1947]
amendment greatly liberalized indus-
trial disease compensation policy in
Ontario. It also vested the Board with
the broad discretion it possesses to the
present day.”3

From that time onward, the Board
rather than the legislature enjoyed the
power to recognize and compensate 
OD in the province. During the 1970s
and ’80s, the Ontario government
responded to growing concerns about
historical problems in uranium mining
and asbestos manufacturing by estab-
lishing two royal commissions. The
1976 landmark report of the Royal
Commission on the Health and Safety
of Workers in Mines4 spurred passage
of the province’s first occupational
health and safety (OH&S) legislation.
A recommendation in the 1984 RCA
report5 called for the creation of the
Industrial Disease Standards Panel, an
arm’s-length agency of the Board with
the mandate to investigate OD in the
province and make policy recommen-
dations to the Board. The 1983 report
on workers’ disability by Professor Paul
Wieler of Harvard University made a
similar recommendation.6

CALENDAR

DEMONSTRATING THE BUSINESS
VALUE OF GOOD HEALTH
Academy for Health and 
Productivity Measurement 
Toronto, Ontario
September 8, 2003 
• In collaboration with the American

Occupational Health Conference in
Atlanta

Deborah Love at deborah@ihpm.org

ANNUAL TORONTO FRAUD FORUM
Association of Certified Fraud Examiners
Toronto Chapter & Canadian Association 
of Special Investigation Units
September 25, 2003
Police Association Building
Toronto, Ontario 
Tom Eby
416-423-1957 tel
416-480-1813 fax
acfe.toronto@sympatico.ca
or ebyt@idirect.com

CONVINCING LEADERS TO INVEST
IN A HEALTHY FUTURE
September 28, 2003
as part of 
LEADING BY EXAMPLE:
HEALTH WORK & WELLNESS 2003
September 28 to 30, 2003
The Hilton Lac Leamy
Ottawa/Gatineau
• Topics include: the workplace well-

being conceptual model that works 
best in your organization; quantifying
prospective outcomes; positioning
workplace well-being as a fundamental
part of an organization’s business
strategy; and engaging an organiza-
tion’s executive authority to invest for
the long term.

workwell@healthworkandwellness.com
tel: 604-605-0922 
toll free 1-877-805-0922
fax: 604-689-4486
www.healthworkandwellness.com 

FEATURE

PUBLIC INTEREST IN THE DEVELOPMENT
OF OCCUPATIONAL DISEASE POLICY
FOR THE ONTARIO WORKERS’
COMPENSATION SYSTEM

by James G. Heller

Major legislative reforms to workers’
compensation in 1985 led to the 
creation of the panel and another 
arm’s-length agency of the Board, the
Workers’ Compensation Appeals
Tribunal, later renamed the Workers’
Safety and Insurance Appeals Tribunal.
The tribunal provides an independent
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tions to the Board from 1985–1990
exemplified not only the best interna-
tionally available scientific evidence,
but also a recognition of the uncertain-
ties in investigating historical ODs with
little available exposure data. Its reports
also reflected lively dissenting opin-
ions, usually arising from the panel’s
labour members.

In the early 1990s, however, a reconsti-
tuted panel issued a succession of OD
findings and recommendations for
compensation that immediately raised
concern in the employer community for
their lack of scientific credibility. One
report in particular called for compen-
sation by scheduling of all lung cancer
claims in Ontario hard-rock mining,
despite the consistently high levels of
smoking in this workforce. It appeared
that the panel was now advocating
compensation for chronic diseases
relatable to lifestyle risk factors (i.e.,
smoking, obesity and diet, lack of 
exercise, etc.).

In 1994, the Ontario Mining Associ-
ation estimated the impact of a policy
to compensate all lung cancer cases in
the Ontario hard-rock mining industry
at just under $1 billion dollars.7 The
costs to all Ontario employers of com-
pensating smoking-related diseases
were even more staggering and threat-
ened industry shut-downs. At the same
time, parties of interest called upon
government to initiate discussions on
universal disability insurance coverage
of benefits for all manner of disabled
people (including not only workers’
compensation, but also unemployment
insurance sickness, CPP disability, 
veterans’ disabilities, automobile 
insurance accidents, group weekly 
and long-term sickness and accident
indemnity, private sickness and acci-
dent, retirement pension plans, crimi-
nal injuries, life insurance, tort liability
and welfare).8

The Board’s independence came into
question when a panel member, who
was also the director of OH&S for the
Ontario Federation of Labour, was
appointed vice-president of policy at
the Board. This issue was magnified by

the government’s concurrent appoint-
ment to the Board of another panel
member. These appointments repre-
sented a clear conflict of interest
because the two agencies responsible
for OD policy had a statutory arm’s-
length relationship. Also, a notable
Canadian academic abruptly withdrew
from the field of OH&S research
because of constant interference with
his work. A chill descended on other
competent OH&S academics. This had
the effect of further depleting an
already small roster of Canadian exper-
tise available to conduct independent
scientific studies on occupational risk.

Some within the province’s workers’
compensation system argued that criti-
cism of the panel’s recommendations
during this period was confined to a
few industries only, and that the silence
from most employers signaled their
passive acceptance of the panel’s scien-
tific judgments. The reality was quite
different. In the public sector, munic-
ipal corporations who were affected by
these reports did not have the capacity
to offer scientifically factual objections
to OD findings. The combination of
municipal cutbacks and individual, rather
than collective, liability forced public
corporations to simply pass the added
costs along to their property-tax bases.

In the private sector, affected industries
with control over their end prices
passed the added costs along to their
customers by raising prices, and they
remained silent to avoid labour tensions
in the workplace. As a result, the only
serious criticism of panel reports came
from industries whose prices were
determined by global markets and for
whom new workers’ compensation
costs would have to be taken out of 
a narrowed profit margin. Thus, the
collective impact of the panel’s recom-
mendations at this time became an
additional financial burden on
Ontario’s industries, already suffering
from the economic downturn of the
early 1990s. Erosion of the indepen-
dence of its workers’ compensation
system had magnified the crisis in the
province’s economic competitiveness.
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and final level of appeal of claims for
workers’ compensation previously
adjudicated by the Board.

The panel’s independence was assured
under the stewardship of its first two
chairs, who had also chaired the above-
noted royal commissions on mining
and asbestos. Its policy recommenda-



The claims adjudication system is
based upon a “balance of probabilities.”
This is the same standard that the civil
justice system uses in a tort action. The
one significant difference, however, is
imposed by s. 119(2) of the Workplace
Safety and Insurance Act (the current
Act),9 which states that if there is a
“tie” on the probability of workplace
causation, the tie goes to the worker.

The 1985 legislative reforms conferred
the power to the tribunal to interpret the
Board’s policy and general law of the
Act in its decisions.10 This latitude in
its decision-making permitted Tribunal
Hearing Panels to introduce jurispru-
dence from the courts. This led to the
adoption of the Supreme Court of
Canada’s reasoning in the case of 
Athey v. Leonati.11 The issue here, of
course, was “significant contribution.”
This particular case has given the insur-
ance industry nightmares. It means that
where the accident has played some
causative role, which is deemed to be
significant, the tort feasor is respon-
sible for all the damages that flow
therefrom. The court’s line of reasoning
began with the idea that “the general,
but not conclusive, test for causation is
the ‘but for’ test, which requires the
plaintiff to show that the injury would
not have occurred but for the negli-
gence of the defendant. Where the “but
for” test is unworkable, the courts have
recognized that causation is established
where the defendant’s negligence
“materially contributed” to the occur-
rence of the injury.” 

Furthermore, a contributing factor is
material if it falls outside the de min-
imis (minimum) range. In summary, a
25 per cent probability of causation was
sufficient for a full award for injuries to
the plaintiff. The court’s decision makes
reference to a defendant’s liability for
any injuries caused or contributed to by
his negligence, and to the presence of
non-tortious contributing causes as not
reducing the extent of that liability.
Importing the significant contribution
test for causation in tort law with the 
de minimis standard into the no-fault

context of workers’ compensation
would inevitably lead to much lower
probabilities of causation of work relat-
edness for an injury, accident or OD.

In 1997, following the change of gov-
ernment, the panel was abolished, as
were the tribunal’s policy interpretive
powers.12 The new legislation meant
that the tribunal would be required to
follow applicable Board policy. Where
questions of interpretation arose, it was
required to refer any questions in
writing to the Board for resolution
before making any decision.

The new government and the passage
of time also resolved the issues raised
earlier concerning Board appointees
and senior staff. The significant contri-
bution test remained and continued to
play a role in a number of adjudicated
claims. Currently, the Board’s manage-
ment as, well as a group of stake-
holders nominated by the labour and
employer communities, are in the
process of developing a report of
advice on OD issues.

What is the public interest in policy
development at the Board? Surely, it
resides in a reaffirmation of Meredith’s
principles for a just and equitable
workers’ compensation system. He
rejected the common laws of negli-

gence that were the only recourse 
previously available to working 
people to obtain fair settlements for
their workplace injuries. A tort- or 
negligence-based model of compensa-
tion is a model steeped in fault and 
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blame. If an employer is in compliance
with the provisions of the province’s
Occupational Health and Safety Act, 
he or she should not be considered 
negligent for an injury, accident or 
disease related to the workplace.

Importing tort-based precedents into 
a no-fault workers’ compensation
system will lower the standard (proba-
bility of causation) and create a flood
of claims for compensation for ODs
that have little or no bearing on the
workplace. 

In fairness, Ontario employers should
not be held to account for these costs.
The workplace should be the primary –
and not merely a significant or material
– contributor to injuries, accidents and
diseases to trigger fair and equitable
compensation.

In addition, the Board of Directors of
the Workplace Safety and Insurance
Board must reassert its responsibility
for active leadership in the development
of OD policy for the province and not
await stakeholder approval before
acting. Furthermore, the Board’s policy
staff must be swift and diligent in exe-
cuting corporate directives. Both
directors and staff will need courage
and resilience to retain the indepen-
dence of the Board, so essential to a
fair and equitable workers’ compen-
sation system. Today as before,
Meredith’s founding principles continue
to provide an affirmative vision of
Ontario’s public interest in this con-
tentious field.

References
1 Ontario, Sessional Papers, XLVI

(1914), Part XIII, No. 53.

2 Ontario, Royal Commission on
Laws Relating to the Liability of
Employers. Report. Interim, Second
Interim and Final Report, Toronto:
King’s Printer, 1912–1913.

3 Report of the Royal Commission on
Matters of Health and Safety
Arising from the Use of Asbestos in
Ontario. Chairman: J. Stefan Dupré.
Ontario Ministry of the Attorney
General. Queen’s Printer for
Ontario. Toronto, 1984.

4 Report of the Royal Commission on
the Health and Safety of Workers in
Mines. Commissioner: James M.
Ham. Ontario Ministry of the

Attorney General. Government of
Ontario. Toronto, 1976.

5 Report of the Royal Commission on
Matters of Health and Safety
Arising from the Use of Asbestos in
Ontario. Chairman: J. Stefan Dupré.
Ontario Ministry of the Attorney
General. Queen’s Printer for
Ontario. Toronto, 1984.

6 Protecting the Worker from
Disability: Challenges for the
Eighties. Paul Wieler. Ontario
Ministry of Labour. Toronto, 1983.

7 Submission of the Ontario Mining
Association to the Workers’
Compensation Board on Industrial
Disease Standard Panel’s Report on
Lung Cancer in the Hardrock
Mining Industry (IDSP Report #12).
September 1994.

8 Universal Disability Insurance.
Cathy Walker, National Health &
Safety Director, Canadian Auto
Workers Union. Paper delivered to:
Canadian Pensions & Benefits
Conference: Workers’ Compen-
sation in Ontario. Toronto, Ontario,
April 15, 1993.

9 Workplace Safety and Insurance
Act. Statutes of Ontario, 1997.
Chapter 16, Schedule A, as
amended by 1997, Chapter 26,
Sched. and certain Regulations.

10 Workers’ Compensation Act.
Revised Statutes of Ontario, 1990.
Chapter W. 11 with amendments
and certain Regulations.

11 Supreme Court of Canada Report
3, 1996. p. 458; or (1996), 140 DIR
(4th) 235.

12 Section 126 of the Workplace 
Safety & Insurance Act, Statutes 
of Ontario, 1997.

James G. Heller, PhD, DECH is president of
James G. Heller Consulting Inc. and
Associate Professor of Public Health
Sciences at the University of Toronto. He 
can be reached at jgheller@jghcons.com.

Volume 7, No. 7 LegalFocus on Risk & Insurance Strategies 53

PUBLICATIONS: NEW & NOTED
(CONT’D)

CRASH COURSE: 157 CAUSES 
OF COLLISIONS & HOW TO 
PREVENT THEM
by Walter Hayduk
Paperback, $24.95
General Store Publishing House
ISBN: 1894263642

RISK & MORALITY
Richard V. Ericson & Aaron Doyle, eds.
• The concept of risk, why risk is a key

concept of Western culture, new
regimes for risk management that are
transforming social integration and
value-based reasoning, and how deci-
sions about risk and uncertainty relate to
moral principles and ethical conduct.
“Further, they illustrate that these new
regimes do not necessarily foster more
responsible conduct of greater account-
ability in institutions.” From the Green
College Thematic Lecture Series.

Paperback, $35
University of Toronto Press
ISBN: 0802085636

THE LAW OF TAX-EXEMPT
HEALTHCARE ORGANIZATIONS: 2003
by Thomas K. Hyatt & Bruce R. Hopkins
Paperback, $89 
2nd suppl. edition 
John Wiley & Sons
ISBN: 047125021X 

SAFE FOOD: BACTERIA,
BIOTECHNOLOGY & BIOTERRORISM
by Marion Nestle & Marion Food
Hardcover, $45.50 
Princeton University Press
ISBN: 0520232925 

INSURANCE AS GOVERNANCE
by Richard V. Ericson 
Trade paperback, $35
ISBN: 0802037283
University Of Toronto Press 




