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Ensuring

Patient Safety

A closer look at the Quality of Care Information Protection Act (QCIPA)

the last few years, the release of a number
of landmark reports including the Baker
Norton Report “Patient Safety and
Healthcare Error in the Canadian
Healthcare System” and the CIHI/CIHR study
“Improving the Quality of Healthcare in Canadian
Hospitals” has triggered wide spread awareness and
discussion about the need to improve patient safety.

In 2002, the National Steering Committee on Patient
Safety issued a comprehensive report, “Building a Safer
System: A National Strategy for Improving Patient
Safety in Canadian Healthcare”, that recommended a
national strategy to reduce the incidence of adverse
events in Canada.

In 2003, the First Minister’s Accord on Healthcare
Renewal outlined broad commitments related to patient
safety and undertook to take a leadership role in imple-
menting the recommendations of the National Steering
Committee on Patient Safety. In addition, the federal
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budget announced the provision of $10 million annually
in response to the National Steering Committee on
Patient Safety report, and the creation of the Canadian
Patient Safety Institute.

In March 2004, the Ontario Hospital Association
and the Ministry of Health and Long-term Care
announced Canada’s first Patient Safety Support Service
to provide hospitals with assistance to improve patient
safety practices.

Consistent with the growing awareness of patient
safety and healthcare errors, there has been a significant
shift away from a culture of punishment and blame
toward creating an environment that supports identifi-
cation and reporting of near misses and adverse events.
Recognizing that human error is inevitable, and that sys-
temic factors contribute to most near misses and adverse
events, hospitals are implementing strategies to help
predict and prevent such occurrences by fostering
reporting for the purpose of prevention and improve-
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The Quality of Care Information Protection Act

ment in the provision of care.

Creating a safe and secure environment where candid
discussion of a near miss or adverse event can take place
requires that the individuals participating in the discussion
trust that the information being disclosed will be kept confi-
dential, and that they will not be penalized for participating
in the review process. The Quality of Care Information
Protection Act, 2004, (QCIPA) has been drafted to facilitate
open and honest communication by protecting information
prepared by or for a quality of care committee from disclo-
sure in legal and other types of proceedings.

What is the purpose of the QCIPA?

QCIPA was enacted as Schedule B to the Health Information
Protection Act, 2004 and it came into force on November 1,
2004. QCIPA applies to quality of care information collected
by or for a quality of care committee, and sets out the how
quality of care information must be collected, protected and
disclosed.

The purpose of QCIPA is to improve patient safety and
quality of care by encouraging hospital staff and physicians
to share information about a potentially unsafe act without
being concerned that the information that they provide will
be used against them or their colleagues in any disciplinary
actions.

Unless the regulations state otherwise, QCIPA generally
prevails over other Ontario legislation including the
Personal Health Information Protection Act, 2004
(“PHIPA”). Under the QCIPA general regulation, only the
Independent Health Facilities Act, 1990 prevails.

What is a quality of care committee?
A quality of care committee is a committee specifically des-
ignated as such by a health facility. Health facilities are
defined to include: hospitals, independent health facilities,
psychiatric facilities and institutions governed by the
Mental Health Act, 1990 long-term care facilities, licensed
medical laboratories and the Ontario Medical Association,
in respect of its quality assurance activities with licensed
medical laboratories and specimen collection centres.

The function of a quality of care committee is to:

Carry on activities for the purpose of studying, assessing
or evaluating the provision of healthcare with a view to
improving or maintaining the quality of the healthcare
or the level of skill, knowledge, and competence of the
persons who provide the healthcare.

A quality of care committee must be formally designated
in writing as such for the purposes of QCIPA, and the terms
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The Quality of Care Information Protection Act

1

The purpose of QCIPA is to improve patient safety and quality of care

by encouraging hospital staff and physicians to share information ...

of reference of the committee must be available to the
public on request. If reviews are conducted by individu-
als or groups that have not been designated as a quality
of care committee, or by individuals or groups that are
performing acts that have not been delegated by a qual-
ity of care committee, these reviews will not be pro-
tected under the QCIPA. Similarly, reviews carried out
by a properly designated quality of care committee that
are not conducted for the purpose of improving or
maintaining quality of care, will not be protected under
the QCIPA. These reviews may only be protected by the
traditional types of privilege such as solicitor client priv-
ilege, litigation privilege or privilege under the common
law. If a health facility wishes to avail itself of the pro-
tections provided by the QCIPA, it must ensure that its
programs are set up and maintained in accordance with
the QCIPA.

In addition to ensuring that a quality of care commit-
tee has been properly designated, hospital administra-
tors will want to consider how to structure the commit-
tee so that the protections afforded by QCIPA can best
be applied. For example, whether a multifunctional
committee should be designated as the quality of care
committee or whether there should be more than one
quality of care committee with the ability to delegate
certain responsibilities to another individual or commit-
tee for the specific purpose of the quality of care review,
are questions that each institution will have to address.

What is quality of care information?
The definition of quality of care information is tied to its
relationship to a quality of care committee.

QCIPA defines quality of care information as:

e information collected by or prepared for a quality of
care committee for the sole or primary purpose of
assisting the committee in carrying out its functions;
or

e information that relates solely or primarily to any
activity that a quality of care committee carries on as
part of its functions.

1

Quality of care information is not:

e information contained in a patient’s chart (main-
tained for the purpose of providing healthcare);

e information found in a record that was generated as
a requirement of law; or

¢ factual information contained in an incident report
regarding the provision of healthcare to a patient
(unless the facts are fully recorded in the patient’s
health record).

As noted above, quality of care information does not
include information about the patient recorded in the
patient’s chart. Quality of care information further
excludes factual information about the patient’s care
obtained during a review that is not noted in the
patient’s record, as well as new facts learned during the
course of the review. Since factual information is not
quality of care information, isolating and incorporating
the factual elements of an incident report into a patient’s
health record, may protect the quality of care informa-
tion contained in the incident report from disclosure.

When is quality of care information prohib-
ited from being disclosed?

Quality of care information that is collected by or pre-
pared for a quality of care committee cannot be dis-
closed except as permitted by the QCIPA. This informa-
tion is not admissible in evidence in a proceeding and
no person can be permitted or required to disclose qual-
ity of care information in a proceeding. Proceedings are
broadly defined by the QCIPA to include a proceeding
that is within the jurisdiction of the legislature and that
is held in, before or under the rules of a court, a tribunal,
a commission, a justice of the peace, a coroner, college
committee, arbitrator or mediator.

Quality of care information may not be requested
and it cannot be volunteered. In addition, except in cer-
tain circumstances, information collected for the pur-
pose of a quality of care committee cannot be disclosed
or accessed by a patient, or by his or her family /substi-
tute decision maker.
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The Quality of Care Information Protection Act

1

A member of the quality of care committee who discloses information in
good faith or under the harm reduction provision will be granted immunity

and no action may be taken against him or her. /

When can quality of care information be
disclosed?

Quality of care information may be disclosed to the
management of a facility if the quality of care committee
believes that the disclosure is required for the purpose
of maintaining or improving healthcare. Management is
defined as including members of the senior manage-
ment staff, the board of directors, governors or trustees.
Management may share the information that has been
disclosed to agents or employees of the facility, if neces-
sary for the purpose of maintaining or improving the
quality of care.

Quality of care information may be disclosed for the
purpose of eliminating or reducing significant risk of
bodily harm, and despite the provision of the PHIPA
personal health information may be disclosed to a qual-
ity of care committee for the purposes of the committee
without the patient’s consent.

Disclosure of quality of care information in contra-
vention of the QCIPA is an offense as is retaliation
against someone who participated in such a process. A
member of the quality of care committee who discloses
information in good faith or under the harm reduction
provision will be granted immunity and no action may
be taken against him or her.

Who may provide quality of care informa-
tion to a quality of care committee?

Anyone may provide any information to a quality of
care committee to further the functions of the commit-
tee. However, a person to whom quality of care infor-
mation has been disclosed is restricted in his or her sub-
sequent use and disclosure of the information and may
only use the information for the purpose for which it
was disclosed.

When to designate information as quality
of care information?

Once information has been designated as quality of care
information, it cannot be disclosed or made admissible
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in a “proceeding”, which has been defined in the QCIPA
as including an Ontario court, tribunal, commission,
arbitration or a committee of a College within the mean-
ing of the Regulated Health Professions Act, 1991. Itis
therefore noteworthy that while quality of care informa-
tion cannot be used in any proceedings against that
health facility, it similarly may not be used in any pro-
ceedings in which the health facility may seek to vindi-
cate its actions. As such, a health facility that has a qual-
ity of care committee, and seeks to designate informa-
tion as quality of care information, should give careful
consideration to any possible future uses of that infor-
mation. There may be occasions when it may not be in
the best interests of the health facility to designate such
information as quality of care information.

Reprinted with permission.

Louise Shap is an Associate with Fasken Martineau DuMoulin LLP.
She can be reached at Ishap@tor.fasken.com or 416 865 5499.
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FA[Q g

Personal Health Information Protection Act, 2004 (“PHIPA”)
came into force on November 1, 2004. Below are some
Frequently Asked Questions regarding PHIPA

What is the so-called “circle of care”?

PHIPA deems a person to have given implied consent to
disclose their personal health information within the
“circle of care” for the purpose of providing healthcare
to that patient. The term isn’t actually found in PHIPA,
but it means the following health information custodi-
ans: healthcare practitioners, CCACs, service providers
to CCACs, public hospitals, private hospitals, mental
hospitals, psychiatric facilities, independent health facili-
ties, homes for the aged, nursing homes, pharmacies,
laboratories, ambulances, and community health or
mental health centres.

How can we tell whether we have a patient’s
“implied consent”?
The elements of implied consent are two-fold:

The hospital must post a notice, where the patient is
likely to see it, describing how it intends to collect, use
and disclose the patient’s personal health information;
and

The notice must give the patient the option to with-
hold consent. For example, “Unless you tell us not to,
we will tell anyone who calls the hospital or visits the
hospital asking about you that you are in the hospital
(room #, extension #). We will also share your basic
health condition.”

We regularly allow chart reviews (for research
purposes) to be conducted by our physicians
without patient consent. Will PHIPA change this?
Yes. Any research, including chart reviews, conducted
without the patient’s consent must follow the detailed
Research Ethics Board review process outlined in PHIPA
(section 44 and further elaborated upon in Regulation
329/04).

Kathy O’Brien

Under PHIPA, can we report gunshot wounds to
the police?

No. There is other legislation that has been introduced
by the Ontario government that, if and when passed,
will require hospitals to report the fact of a gunshot
wound victim to the local police. However, until that
legislation (Bill 110) is passed, there is still a requirement
to obtain patient consent to disclose a gunshot wound to
police, unless disclosure is “necessary for the purpose of
eliminating or reducing a significant risk of serious
bodily harm to a person or group of persons” (section 40).

What happens if we find out an employee has
accessed a patient’s record without needing to?
Under PHIPA the hospital has a new legal duty to notify
any patient whose record has been accessed by an unau-
thorized person, at the first reasonable opportunity. Any
employee, volunteer, professional staff member or stu-
dent who is aware that personal health information has
been lost, stolen, or accessed by an unauthorized person
is also required to report that information to the hospi-
tal. The hospital’s privacy policy must have a section
requiring compliance from all employees, volunteers,
professional staff members, and students, and discipli-
nary action for breach of the privacy policy must be
taken by the hospital.

How will our hospital’s relationship with our
foundation change?

PHIPA and its regulations dictate that only the name of
the patient and the patient’s mailing address (or the
name and mailing address of the patient’s substitute
decision-maker) can be disclosed to the foundation
without the patient’s consent (express or implied), for
fundraising purposes. Even with the patient’s consent,
the following conditions apply to the disclosure of
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PHIPA: FAQs

personal health information to a foundation for fundraising
purposes:

¢ The patient must be given notice that his or her personal
health information will be disclosed to the foundation for
fundraising purposes and given the chance to withhold
consent for 60 days;

e All further solicitations must provide the patient with an
easy way to opt out of receiving the solicitations; and

¢ The communications cannot include any information
about the individual’s healthcare or state of health.

Hospitals should cease to provide personal health infor-
mation to their parallel foundations until they have a com-
mitment from the foundation to comply with these require-
ments. Hospitals should request and review the foundation’s
privacy policy to ensure it is in compliance with these
requirements.

Our foundation regularly sends out campaign contribu-
tion requests to the community at large. Will this be a viola-
tion of PHIPA if a recipient has recently been discharged from
the hospital?

No, as long as the foundation is sending a general mailing
and that mailing is not based on names and contact informa-
tion received from the hospital. If the mailing is based on
names and contact information received from the hospital,
the foundation must not target any patients who were admit-
ted to or treated at the hospital less than 60 days ago.

We have physicians carrying on private practice from
offices they rent in our hospital. Must they comply
with our privacy policy?

No. Physicians carrying on a private medical practice on hos-
pital premises are not agents of the hospital. They are respon-
sible for their own personal health information that they col-
lect as health information custodians. Physicians are, how-
ever, required to comply with the hospital’s privacy policy
and information practices where they are acting as agents of
the hospital and collecting, using or disclosing the personal
health information of hospital patients.

Reprinted with permission.

Kathy O’ Brien is a partner at Cassels Brock LLP. She practises corporate
and commercial law, focusing on healthcare issues for not-for-profit and
charitable corporations. She can be reached at kobrien@casselsbrock.com
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Calendar

4th Annual Obstetric Malpractice
and Perinatal Risk management
Forum

February 22 — 23, 2005

Toronto, ON

Contact: Insight at 1-888-777-1707 or
www.insightinfo.com

Legal Regulatory Isses for HIT:
Capital Reimbursement, Standards,
Licensure, Security, Build-out,
Human Dimension

February 23, 2005

Washington, D.C.

Contact:
http://www.ehealthinitiative.org/initia-
tives/policy/briefings.mspx

LHINS: Transforming Healthcare in
Ontario

February 28 & March 1, 2005
Toronto, ON

Contact: Insight at 1-888-777-1707 or
www.insightinfo.com

World Healthcare Congress — Europe
April 7 - 8, 2005

Chateau Les Fontaines, Chantilly, France
Contact: http://www.worldcongress.com/
europe/index.cfm

Litigating Disability and Auto
Insurance Claims

April 18 - 19, 2005

Toronto, Canada

Contact: Insight at 1-888-777-1707 or
www.insightinfo.com

Risk Management in Healthcare
April 27 - 28, 2005

Toronto, ON

Contact: Carla Dorland at 1-800-474-
4829 x 232 or e-mail register@infonex.ca
For more information visit:
www.infonex.ca

11th Annual Qualitative Health
Research Conference: Qualitative
Evidence in Healthcare

May 11 - 13, 2005

Utrecht, The Netherlands

Contact: e-mail QHR2005@fbu.uu.nl




Newsworthy

Top TEN Trends for 2010

Applied Management Systems, Inc. (AMS),
Massachusetts-based healthcare management consult-
ing firm, has released the following Top Ten Trends for
Healthcare Management for 2010.

1. Focus on patient safety

Hospitals will dedicate themselves to preventing med-
ical errors and improving patient safety at all levels of
the organization. Wireless will be an enabler — helping
to merge and deliver information to avoid errors.

2. Electronic medical records arrive

Electronic medical records will become a reality.
Transportable “e-records” will help to support higher
quality care, while protecting patient privacy and cut-
ting costs. Cell phones will become the “key” and only
communication device we will need.

3. Cost containment

As healthcare costs continue to increase, driven by med-
ical inflation and volume growth, policymakers will con-
sider limits on reimbursement rates for doctors and hos-
pitals as well as technologies to reduce costs in the long
term. Administrators will again be asked to do “more
with less.”

4. Pay for performance
Incentives to reward physicians and
hospitals for quality care and
improved outcomes will take hold.
Modeled after the Centers for
Medicare and Medicaid

Services’ voluntary quality-
indicator reporting system,

similar “pay for per-

formance” incentives

s "—-"'-;L'}

the organization’s budget, IT management will become
an integral part of the clinical management process and
member of the management team.

6. Consolidation of insurers

Insurers will continue to consolidate creating additional
leverage in contract negotiations. Similar to company
pension plans, U.S. health insurance will become
defined contribution not defined benefit.

7. Nurse staffing

Following California’s legislation that sets mandatory
staffing levels in reaction to nursing shortages, more
states will consider similar legislation, prompting a deep
fissure within the industry over whether such laws are
necessary or harmful to staff and patients. The laws
themselves will cause more shortages.

8. Healthcare professional shortage

As demand outpaces supply, the industry will increase
compensation and develop pro-active recruitment pro-
grams to help promote healthcare careers at higher edu-
cation institutions.

9. Here come the baby boomers!

The aging “baby boom” generation presents a major

public policy concern for long-term care due to its size

and anticipated use of resources, as well as
boomers’ “high maintenance” reputation com-
pared to their predecessors.

10. The uninsured
The large uninsured and under-
insured population will con-
tinue to present the system
with a grave dilemma.

will help improve the
quality of patient
care.

5. IT gets respect

As information

technology is recog-

nized as a vital part =
of hospital opera-
tions, consuming a
higher percentage of

Due to economic pres-
sures the many work-
ing poor and young
workers in their 20s
will choose to be
uninsured.
Source:
www.aboutams.com
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Abstracts

Importance of Independent Audit Committee
Recent governance studies are putting great emphasis on
the critical role of the audit committee in a corporation’s
risk management and financial control systems.
Although these reports are targeted at the for-profit
sector of publicly offered corporations, the principles
apply equally to not-for-profit and charitable corpora-
tions. A charitable corporation must be able to withstand
significant scrutiny with respect to its financial integrity,
in order to ensure that stakeholders (such as the Ministry
of Health and Long-Term Care, Canada Customs and
Revenue Agency, the Public Trustee, and the community
at large) — like public company shareholders — are receiv-
ing value for their “investment” in the corporation.
http://www.longwoods.com/hl/art.php?view=1&ID=120

Private Member’s Bill Demands Transparency at
Hospital Board Level

Under current law, there is no obligation for the board of
a public hospital to hold meetings that are open to the
hospital’s corporate members, the press, or the public at
large. Practice across the province is by no means uniform
— some hospital boards encourage the press and public to
attend board meetings, and move in camera to discuss
sensitive or confidential matters; other hospital boards
allow guests to attend only upon express invitation.
http://www.longwoods.com/hl/art.php?ID=124&view=1

Current Strategies to Improve Patient Safety in
Canada: An Overview of Federal and Provincial
Initiatives

This article provides an overview and examples of cur-
rent initiatives based on reviews of documents and web-
sites, interviews with key informants in several provinces

How to Contact Us

and attendance at patient safety meetings in several
cities. As we shall see, although several provinces are
beginning to address the patient safety issues, there
remain important challenges of leadership, coordination
and learning that are essential in gaining public confi-
dence in the safety of our healthcare system.

http://www.longwoods.com/hl/art.php?view=1&ID=135

How much is enough? Patients’ Right-to-Know v.
Privacy Rights of Healthcare Providers

A physician may have a duty of care to disclose his or
her own medical condition if that condition poses a
material risk to the physician’s patient. Find out how
liability may arise in negligence from a physician’s fail-
ure to meet this duty when harm is caused to the patient
as a result.
http://www.longwoods.com/hl/art.php?view=1&ID=116

Volunteer Trustees: Professionally Recruited?
Governance of hospitals and healthcare systems in
Canada has undergone of many changes, in parallel to
the profound health reform that has occurred in every
region of Canada in the 1990s. Government-ordained
mergers or hospital closures have abolished many hospi-
tal boards altogether. Mergers/ consolidations and
regionalization have also resulted in a single board now
being responsible for many hospitals and often many
healthcare facilities and programs.

http://www.longwoods.com/hl/art.php?view=1&ID=73
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