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Understanding Decision-Making in Healthcare and the Law

Decision-Making in Healthcare  
and the Law: An Introduction
Jan M. Davies, Sharon Caughey and Pat Croskerry

Decision-making is the engine of human existence, 
driving all behaviour in all the various domains 
of activity. Yet, outside the discipline of cognitive 

psychology and other academic disciplines, decision-making 
has attracted relatively little attention and application. The 
role of decision-making in major activities such as healthcare, 
commerce and the law has only recently begun to receive the 
attention it deserves. In particular, the impact of decision-
making in healthcare safety has been under appreciated.

The first step in the process of decision-making is percep-
tion, where sensory information is initially dealt with. The 
processes of cognition follow, whereby the decision-maker 
must make sense of the initial percepts through thinking and 
reasoning. The final steps are judgment and decision-making. 
Over the past 40 years, these processes have been the focus of 
intense study in psychology (Baron 2000; Gilovich et al. 2002). 
Some of the major findings from the literature are now being 
considered and applied in business and marketing (Russo and 
Schoemaker 1989) and, more recently, in both healthcare 
(Croskerry 2002; Crumlish and Kelly 2009; McDonald 1996) 
and the law (Guthrie et al. 2001, 2007).

Decision-Making and Judgment in Healthcare and the Law 
was the theme of a pre-conference symposium, held as part of 
the Eighth Canadian Healthcare Safety Symposium (Halifax 
8). Five presentations were offered by experts in their field – in 
healthcare, bioethics and law. These presentations are offered 
here as a special section of this issue of Patient Safety Papers.

The first paper, titled “Context Is Everything or How Could 

I Have Been That Stupid?” is by Pat Croskerry, a professor in 
emergency medicine and in medical education at Dalhousie 
University in Halifax, Nova Scotia. Croskerry examines the 
issue of context in clinical decision-making and reviews a new 
approach to decision-making based on dual process theory 
(Evans 2008).

The second paper, “Nurses’ Decisions, Irreducible 
Uncertainty and Maximizing Nurses’ Contribution to Patient 
Safety,” is by Carl Thompson, senior lecturer, and Huiqin 
Yang, both of the Department of Health Sciences, University 
of York, York, England. They discuss how nurses use reasoning 
and judgment to make decisions and how they grapple with 
irreducible clinical uncertainty.

“Shared Decision-Making” is by Bill Godolphin, a professor 
of pathology at the University of British Columbia, Victoria, 
British Columbia. Godolphin demonstrates that shared 
decision-making, while at the crux of patient-centred care, 
rarely happens, is hard to do and is not taught effectively.

The fourth article, “Thinking about Thinking: Implications 
for Patient Safety,” is by Kathryn Montgomery, a professor 
of medical humanities and bioethics at the Northwestern 
University Feinberg School of Medicine, in Chicago, Illinois, 
and author of the recently published book How Doctors Think 
(Montgomery 2006). Montgomery points out that clinical 
medicine, a learned, rational, science-using practice, is labelled 
a science, even though physicians have the good sense not to 
practise it that way.

The fifth and final paper, “Healthcare and the Law: A View 
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from the Bar,” is by John Martland from Calgary, Alberta. In 
discussing the process by which courts review medical decisions 
and arrive at a legal judgment, he addresses the difficulties 
lawyers and judges, who are not medically trained, face when 
presenting and understanding evidence concerning a complex, 
circumstantial medical situation.

In these papers, we hope that readers find a universality of 
ideas, a convergence of domains and inspiration to question our 
ability to think, to judge and to decide.  
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